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 1.  TIME:  8:30   CASE#: MSN18-1677 
CASE NAME: ANDRE HILL VS CITY OF RICHMOND 
SPECIAL SET HEARING ON: PETITION; WRIT OF MANDATE SET BY COURT 
* TENTATIVE RULING: * 
 
Before the Court is a Petition for Writ of Administrative Mandate filed by Andre Hill (“Hill”), a 

former Richmond Police Department lieutenant and commander of its Youth Services Division. 

Hill’s employment was terminated for sexual conduct with Jasmin Abuslin, a then-eighteen-year-

old Richmond resident at the center of an investigation that implicated several law enforcement 

officers from five east bay police agencies. For the reasons that follow, the petition is denied.  

Standard of Review 

When a public employee challenges an employer’s disciplinary action in a mandamus 

proceeding, the trial court is required to exercise its independent judgment on the evidence. 

Wences v. City of Los Angeles, 177 Cal.App. 4th 305, 314 (2009). An abuse of discretion is 

established if the trial court determines that the findings are not supported by the weight of the 

evidence. CCP §1094.5(c). The “weight of the evidence” is synonymous with the preponderance 

of the evidence. Chamberlain v. Ventura County Civil Service Comm’n, 69 Cal.App. 3d 362, 386 

(1977).  

Where a petitioner challenges the degree of discipline imposed, the court may only disturb the 

penalty imposed “when there is an arbitrary, capricious or patently abusive exercise of discretion 

by the administrative agency.” Kazensky v. City of Merced 65 Cal.App. 4th 44, 54 (1998), citing 

Lake v. Civil Serv. Comm'n, 47 Cal.App. 3d 224, 228 (1975). 

Factual Background 

At the time of the incidents giving rise to termination, Hill held the position of lieutenant with the 

Richmond Police Department (“the Department”), where he served as commander of the Youth 

Services Division. [1 AR, Ex. 1, 155-56, 157.] In that role, he was responsible for all functions 

related to the City of Richmond’s youth, including school resource officers, youth crimes, and 

various community programs related to youth engagement with the police. Id. Prior to his 

termination, Hill had never been disciplined for misconduct in the course of his employment with 

the Department nor accused of misconduct relating to off-duty behavior. [2 AR, Ex. 2, 80.]  

In November of 2015, Hill received a Facebook friend request from Jasmine Abuslin. [2 AR, Ex. 

2, 43.] Hill had no previous contact with Ms. Abuslin, but he saw that she was Facebook friends 

with numerous other police officers, including Richmond Police Chief Allwyn Brown, and various 

city officials. [2 AR, Ex. 2, 43-45.] He accepted her friend request and they began to exchange 

messages. That same month, they began to engage in explicit communications about sex acts 

Ms. Abuslin could perform on Hill. [2 AR, Ex. 2, 48-50.] They communicated via Facebook 

messages, phone calls, and text messages. Id. The communications continued to be sexually 

explicit in nature and included nude photographs of Ms. Abuslin and a video of her performing a 

sex act. [1 AR, Ex. 1, 216.] In the course of its investigation, Oakland Police Department 

provided the Richmond Police Department with approximately 324 text messages between Hill 
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and Ms. Abuslin. [3 AR, Ex. 5.] The text messages were sent from Hill’s personal phone. [3 AR, 

Ex. 4.] Some, but not most, of the sexually explicit communications occurred while Hill was on 

duty. [3 AR, Ex. 5, pp RI 0031-32.]  

On or about November 25, 2015, Abuslin disclosed to Hill via text message that she had been 

kidnapped 3 times during the preceding 4 years and that she was traumatized as a result. [3 

AR, Ex. 5, RI0029.] On December 30, 2015, Abuslin disclosed to Hill via text message that she 

was 4.5 months pregnant and did not know who the father was. [3 AR, Ex. 5, RI0031-32.] Hill 

was on duty during this text exchange. He responded, “Really? How many guys you fuck?” Id. 

On January 24, 2016, Abuslin disclosed to Hill via text message that she had just emerged from 

a temporary psychiatric hold under Welfare & Institutions Code section 5150. [3 AR, Ex. 5, RI 

0033; 2 AR Ex. 2, 122-23.] Two days later, on January 26, 2016, while Hill was on duty, Hill and 

Abuslin exchanged sexually explicit text messages in which they discussed meeting for the 

purpose of engaging in sexual activity. [3 AR, Ex. 5, RI 0033-34.] While texting, Abuslin followed 

these disclosures about kidnapping, pregnancy, and psychiatric hold, with “smiley face” emojis, 

which Hill later testified led him to believe she was joking. [AR 2, Ex. 2, 122.] 

On March 24, 2016, while Hill was on duty, he made arrangements with Abuslin to meet and 

engage in sexual activities at her parents’ home while her parents were out. [3 AR, Ex. 5, RI 

0035.] On the same day, Hill told Abuslin he was going to drive past her parents’ house and 

directed her to expose her breasts for him, which she did. [2 AR, Ex. 2, 129-131; 3 AR Ex. 16, 

RI 0078-79.] That evening, Hill met Absulin at Abuslin’s parents’ home where they engaged in 

oral copulation. [1 AR, Ex. 1, 54; 2 AR, Ex. 2, 134-135; 3 AR, Ex. 6; 3 AR, Ex. 16 RI 0076.] 

Upon arrival at the home, Hill requested to see, and saw, Abuslin’s ID, which confirmed she was 

18 years old. [2 AR, Ex. 1, 64-65.] Before Hill left Abuslins’ parents’ home, Abuslin disclosed to 

Hill that she had taken some “powder.” Hill testified that “she either said heroin or cocaine; one 

of the two.” [2 AR, Ex. 2, 138.] After Hill left, Abuslin advised him via text message that she 

found herself forgetting to breathe. [3 AR, Ex. 5, RI 0036.] Hill responded that he did not know 

what she was talking about. Id.  

In June of 2016, after Abuslin’s sexual relationships with Oakland and Richmond police officers 

were publicized in the news media, Hill was contacted by news media seeking comment. [2 AR, 

Ex. 2, 149-150.] Hill notified the Department’s Police Chief. He stated that he was not aware that 

Abuslin was a sex worker and that he had not had sex with Abuslin. He did not disclose that he 

had oral sex with her. Id. He then deleted his communications with Abuslin from his Facebook 

account. [2 AR, Ex. 2, 93-94.] 

The Department’s Office of Professional Accountability investigated Hill’s interactions with 

Abuslin. The investigator interviewed Abuslin and Hill, reviewed the 300 plus text messages 

between them, and examined the public portions of Abuslin’s social media accounts. [1 AR, Ex. 

1, 34-108.] The investigative report found that Hill engaged in sexual text messaging with 

Abuslin from his personal phone, while both on-and off-duty, and that he engaged in oral sex 

with Abuslin on one occasion. The investigative report further found that both the sexual texting 

and the in-person sexual contact adversely affected the employer/employee relationship and 

reflected unfavorably upon the Department. The investigator found conflicting evidence as to 
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whether Hill knew Abuslin was a sex worker and found no evidence of any payment for sex. [3 

AR, Ex. 4, RI002-3.] 

Richmond Police Chief Allwyn Brown reviewed the investigation results and made a discipline 

recommendation to City Manager William Lindsay (“Lindsay”), who had ultimate authority to 

impose discipline. [2 AR, Ex. 2,165; Appx. A, Personnel Rule X.] Brown later testified he 

believed there was a range of reasonable disciplinary actions from suspension, to demotion, to 

termination. [1 AR, Ex. 1,165]. He recommended a 120-hour suspension. Id.  

The City’s Human Resources Director concurred with Chief Brown’s recommendation and 

prepared a notice of proposed action to Hill advising him of his procedural rights to respond to 

the charges. [1 AR, Ex. 1, 110-121.] The notice stated that at a minimum Hill knew that Abuslin 

was an 18-year-old girl with a background of traumatic incidents and an at-risk youth who Hill 

was charged to protect. [3 AR, Ex. 19.] Hill did not respond to the notice. 

The matter was then sent to Lindsay for a decision. [1 AR, Ex. 1, 121.] Lindsay rejected Chief 

Brown’s recommendation and directed that Hill’s employment be terminated. He prepared a 

memo to the City’s Human Resources director which noted that Hill’s conduct was “predatory in 

nature.” [3 AR, Ex. 21, R10121.] Hill was sent a revised notice of proposed action. 

Hill requested a hearing. In accordance with the procedures arising from Skelly v. State 

Personnel Board 15 Cal. 3d 194 (1975), the City of Richmond’s Human Resources Department 

appointed Fire Chief Adrian Sheppard as a “Skelly officer” to provide a neutral evaluation of 

whether there were reasonable grounds to believe Hill engaged in the alleged misconduct and 

whether the misconduct supported the proposed discipline. Chief Sheppard recommended a 

demotion from lieutenant to police officer. In his recommendation, he found that “[t]aking all the 

evidence into account, termination of employment is within the realm of reasonable disciplinary 

options.” [3 AR, Ex. 23, RI 0145.]  

Lindsay rejected the demotion recommendation and imposed termination. [3 AR, Ex. 23.] Hill 

appealed. [3 AR, Ex. 24.] The appeal hearing spanned two days and included live testimony 

from the internal investigator; the City of Richmond’s HR director; Chief Brown; Lindsay; Hill; 

and an investigator retained by Hill’s counsel. [1 AR, 2 AR]. During the appeal, Lindsay testified 

that he disagreed with Fire Chief Sheppard as to whether Hill had engaged in “predatory 

behavior.” [1 AR, Ex. 1, 212-213.] 

At the conclusion, administrative Law Judge Jill Schlictmann made 50 findings of fact and 13 

findings of law and made a recommendation to demote Hill to the rank of police officer. [4 AR, 

Ex. 45.] 

Lindsay agreed with Schlictmann’s factual findings but disagreed with her recommendation on 

discipline, imposing termination of Hill’s employment. [4 AR, Ex. 46.] This final decision is the 

subject of Hill’s petition for a writ of administrative mandate. 

Analysis 
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1. Basis for Termination 

Hill argues that Lindsay improperly terminated his employment based on an unsubstantiated 

allegation that Hill engaged in “predatory” conduct with respect to Ms. Abuslin. Memorandum of 

Points and Authorities in Support of Petition (“MPA”) 13:11-14; Reply to MPA in Opposition 

(“Reply”) 2:10-24. Respondents take the position that the term “predatory” was merely an 

adjective used by Lindsay to describe Hill’s exercise of poor judgment and that Hill was not 

charged with being “predatory”, was not disciplined for it, and it was not a grounds for 

termination. MPA in Opposition to Petition (“Opp.”) 17:16-27.  

The record supports this. Hill was charged with on- and off-duty sexting and sexual relations 

with “an obviously troubled 18-year-old girl while on and off duty.” [3 AR, Ex. 21; 4 AR, Ex. 46]. 

The final order under review in Hill’s petition before this Court does not contain the term 

“predatory.” Id. The Court finds that Lindsay’s use of the term “predatory” is not material to the 

analysis of whether Respondents abused their discretion in terminating Hill.  

Hill next argues that Lindsay’s knowledge of the facts of the case and his review of the evidence 

were both insufficient, noting, inter alia that Lindsay was unaware of remarks Abuslin made 

about manipulating the media and that Lindsay “was ignorant of the fact that Abuslin had never 

been arrested or detained for prostitution activity or any other crime;” and that Lindsay was 

unaware of whether The City’s HR Director and Chief Brown had consulted with legal counsel 

before recommending a suspension. MPA 13:15-22, citing [AR 1, 96, 241-42].  

The record indicates that Lindsay reviewed Chief Brown’s recommendations and Judge 

Schlictmann’s 50 findings of fact and 13 conclusions of law, as well as some of the exhibits. [4 

AR, Ex. 45 19.] The record also indicates he reviewed Fire Chief Sheppard’s analysis, including 

Sheppard’s observations that Abuslin disclosed to Hill over text that she had been kidnapped 

three times in four years. [3 AR, Ex. 23.] This includes the evidence that Abuslin had discussed 

her interactions with “tricks” and disclosed to Hill in person that she had taken “powder”, and 

that afterwards she found herself “forgetting to breathe.”  

These facts form an ample basis for Linsday’s conclusion, reflected in the final decision now 

under review, that Abuslin was a troubled and at-risk youth who Hill was charged to protect. 

Abuslin’s lack of an arrest record, and Hill’s knowledge, or lack of knowledge, about Abuslin’s 

sex work or drug dependency, are immaterial to the conclusion that Abuslin was a troubled, at-

risk youth Hill was charged to protect. Nor is Lindsay’s lack of knowledge as to whether Chief 

Brown or the HR Director conferred with legal counsel during the discipline process a material 

fact. 

2. Legality of Imposition of Discipline 

Hill argues that the termination of his employment was unlawful because the City lacked a 

statutory mandate to discipline him for private, off-duty sexual relations between consenting 

adults. MPA 14:6-10, citing Usher v. County of Monterey 65 Cal.App. 4th 210, 219 (1998).  

In support of this argument, Hill cites a series of cases where termination was predicated on off-

duty same-sex or extra-marital relationships and, in one case, an instance of public 
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masturbation. Morrison v. State Board of Education 1. Cal.3d 294 (1969); Shuman v. City of 

Philadelphia 470 F.Su 449 (1979); Warren v. State Personnel Bd. 94 Cal.App. 3d 95 (1979); 

and Ramirez v. State Personnel Board 204 Cal.App. 3d 288 (1988). The rationale in these 

cases, Hill correctly notes, is that off-duty sexual relationships are subject to a reasonable 

expectation of privacy, and, in the public masturbation case, that the misconduct did not bear 

sufficient relationship to the impugned employee’s job duties as a youth counselor.  

These cases are distinguishable. First, Hill was charged with engaged in explicit sexual texting, 

including making arrangements to meet Abuslin for sex, while he was on duty. Second, Hill’s 

conduct with Abuslin directly implicates his role as commander of Richmond Police 

Department’s Youth Division: she was a youth residing in the jurisdiction he was assigned to 

protect, and she disclosed to him numerous risk factors including repeated trauma; drug use; 

sex work; an unplanned pregnancy with an unknown father; and a recent involuntary psychiatric 

hold.  

More generally, the law is clear that police officers may be disciplined for off duty conduct if the 

misconduct causes discredit to the agency and there is a rational relationship between the 

misconduct and the officer’s employment. Deegan v. City of Mountain View, 72 Cal.App. 4th, 37, 

50 (1999). Off-duty conduct that is sexual in nature is grounds for discipline when it undermines 

a police department’s reputation in the community. Anderson v. State Personnel Bd., 194 

Cal.App. 3d 761, 771-72 (1987). The Court also notes that one of the cases Hill relies on, Perez 

v. City of Roseville 882 F.3d 943 (9th Cir. 2018) has been superseded by Perez v. City of 

Roseville, 926 F.3d 511(9th Cir. 2019), which holds that there is no per se prohibition on 

consideration of a police officer’s sexual conduct in employment matters. 

The Court finds that the City of Richmond’s conduct in terminating Hill was lawful. There is a 

clear nexus between Hill’s job duties and the specific circumstances of his relationship with 

Abuslin, and his conduct had the clear effect of undermining the Department’s reputation in the 

community. 

3. Evidentiary Basis for Termination 

Hill argues that his termination was improper because Lindsay’s findings were not supported by 

the evidence. Hill takes the position that Lindsay terminated Hill because Hill knew or should 

have known that Abuslin was a sex worker or a drug addict. MPA 13:11-14. [ 3 AR, Exs. 21, 23]. 

As with the word “predatory”, these terms do not appear in the order under review, nor was Hill 

charged with having sexual contact with someone he knew to be a sex worker or a drug addict. 

The Court finds that Lindsay’s use of these phrases is not material. Hill was not charged with 

predatory behavior. He was charged with sexting and sexual relations with “an obviously 

troubled 18-year-old girl while on and off duty” and was terminated for that conduct and for his 

poor judgment in engaging in that conduct [3 AR, Ex. 21; 4 AR, Ex. 46]. The evidence readily 

supports this finding. 

4. Severity of Discipline 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   10/16/19 

 
 

- 6 - 

Hill argues that Lindsay’s decision should be overturned on the basis that it is “clearly 

excessive.” MPA 19:17-19, citing Blake v. State Personnel Board 25 Cal.App. 3d 541, 554 

(1972). In support of this, Hill points to Chief Brown and HR Director Stephenson’s 

recommendations of lesser discipline. Reply 10:2-10. The Court notes that Administrative Judge 

Schlictmann also recommended demotion rather than termination.  

However, the record also indicates that both Police Chief Brown and Fire Chief Sheppard found 

that termination of employment was within the realm of reasonable disciplinary options. [1 AR, 

Ex. 1, 165; 3 AR, Ex. 23, RI 0145.] 

Exercising its independent judgment of the evidence, the Court finds termination was 

reasonable and was not clearly excessive, and that there was no arbitrary, capricious or patently 

abusive exercise of discretion by Lindsay or the City of Richmond.  

The petition for writ of administrative mandate is therefore denied. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC09-00027 
CASE NAME: NARRAWAY V. EMERALD PARK HOUSE 
HEARING ON MOTION TO/FOR COURT ORDER TO RENEW JUDGMENT FILED BY 
ANDREW NARRAWAY 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion to renew the judgment is denied. 

Plaintiff claims he filed his request to renew the judgment before it expired on April 3, 2019. He 

insists that the clerk’s office failed to timely process the renewal of judgment and belatedly 

rejected it as untimely. The evidence does not support plaintiff’s claims. 

Plaintiff’s counsel understood that the nearly $1.5 million judgment needed to be renewed 

before the ten year period expired on April 3, 2019. Plaintiff’s counsel emailed an Application for 

Renewal of Judgment to Galaxy Process Servers on March 4, 2019. This is supported by 

counsel’s declaration and the declaration from Galaxy. See Goodman Decl., para. 11; 

Keshinshirian Decl., 6. Interestingly, the documents allegedly submitted in support this point to 

not actually demonstrate the allegation. 

On an unspecified date, Galaxy, which is located in Glendale, California, overnighted the 

documents to One Hour Delivery, which is located in Martinez, California, to file the Application 

over the counter. Keshinshirian Decl., para. 4, 5, 8. Again, the document purportedly supporting 

this fact, the alleged invoice to plaintiff’s counsel, actually concerns material sent to the sheriff 

and not the renewal application. Keshinshirian Decl., para 9, Exh. A.  

On an unspecified date, the Application was presented to the court and rejected because it 

failed to include the Notice of Renewal of Judgment pursuant to CRC 3.1900. See Keshinshirian 

Decl., para. 10 (“Approximately a few days later, I heard from One Hour Delivery that the Court 
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clerk requested for the Notice of the Renewal Judgment to be filed together with the Application 

of the Judgment Renewal.”).  

Here is where the story gets very murky. Galaxy contends that it immediately advised the law 

offices of the rejection, obtained the Notice of Renewal of Judgment and overnighted the 

document to One Hour for resubmission. Keshinshirian, para. 11. Galaxy estimates that the 

resubmission occurred on March 17, 2019, a Saturday. See Keshinshirian, para. 12. Plaintiff’s 

counsel contends that on March 17, 2019, they prepared and sent the Notice of Renewal of 

Judgment to Galaxy. Zou, para. 5. No declarant attaches emails or documents supporting these 

allegations. 

Galaxy contends that it received a billing from One Hour for the resubmission immediately after 

March 17, 2019 and sent its own bill to the law offices on March 19, 2019. Keshinshian, 13. 

Galaxy does not attach the billing from One Hour. It does attach its billing to the law firm. 

Keshinshian, Exh. B. This document appears to reflect the invoice for the rejected Application. 

For example, it lists a March 19, 2019 court service that was “REJECTED* PLEASE SEE 

ATTACHED FOR DETAILS.” The attachment, which would reveal why the court rejected the 

document is not included.  

The lawyers claim they kept asking Galaxy (and not the Court) about the status of the renewal. 

Zou, para. 6. Since Galaxy did not have “any update from either One Hour Delivery or from the 

Court,” it assumed the Court needed additional time to process the papers and so advised the 

law firm. Keshinshian, para. 15.  

Galaxy maintains that it first learned of a second rejection on July 26, 2019 when it “received in 

mail the returned package from the Court with rejection notice from the Clerk.” Keshinshian, 

para. 16. Galaxy informed the law firm of the rejection on July 29, 2019. Keshinshian, para. 17; 

Zou, para. 8. Neither declarant submits the rejection notice from the clerk. 

There are many problems with this story. First, the application did not need to be processed 

over the counter. If plaintiff had submitted the paper work months earlier, it could have been 

done by mail. But, given the fast approaching 10 year deadline, plaintiff needed to have a court 

runner submit the documents over the counter. 

The court has familiarity with the clerk’s office. When a court runner like One Hour presents 

documents at the counter, clerks are instructed to process the documents as the runner waits. 

Once the clerk files the document, s/he hands a filed copy back to the runner and notes the 

entry in the register of actions. If the clerk rejects a document, s/he hands it back to the runner 

with the reason for the rejection. Unfortunately, the court does not keep a copy of its rejections. 

The court never mails documents back to a court runner. If for some reason the court is unable 

to process a request while a runner waits, e.g., the runner decides to drop something off, the 

court places the processed paper work in the “will call” box for later pick up by the runner.  

When parties submit documents for filing via mail and the court needs to mail something back to 

a party, it mails it to the attorney’s office, not a courier.  Here, if the court were to have mailed 

the July “rejection” as Galaxy claims, it would have sent it to plaintiff’s counsel. The court would 
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not have been aware that Galaxy was involved and therefore could not have mailed anything 

back to Galaxy.  

The documents suggest that the court rejected the original Application sometime in mid-March. 

The declarations also suggest that counsel sent a Notice of Renewal of Judgment to Galaxy 

shortly after the rejection. Nonetheless, it does not appear that Galaxy or One Hour resubmitted 

the Application of Renewal to court until sometime in July when it was rejected as untimely. The 

court cannot remedy a late renewal in this circumstance.  

 

  

 3.  TIME:  9:00   CASE#: MSC17-00077 
CASE NAME: BEACH VS. GLOVER 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OF CCC 
DESIGN-IMMUNITY AFFIRM DEF FILED BY MEGAN BEACH 
* TENTATIVE RULING: * 
 
The court continues the hearing to October 30, 2019 at 9:00 a.m.  

 

  

 4.  TIME:  9:00   CASE#: MSC17-02461 
CASE NAME: EATON VS. BNSF RAILWAY COMPANY 
HEARING ON MOTION TO/FOR LEAVE TO SUBMIT BELATED EXPERT TRIAL 
WITNESS FILED BY EDNA EATON 
* TENTATIVE RULING: * 
 
Moot. See Line 5. 

  

 5.  TIME:  9:00   CASE#: MSC17-02461 
CASE NAME: EATON VS. BNSF RAILWAY COMPANY 
HEARING ON MOTION FOR SUMMARY JUDGMENT, OR, ALTERNATIVELY, 
SUMMARY ADJUDICATION FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 

Before the Court is a Motion for Summary Judgment or in the alternative Motion for Summary 
Adjudication (“MSJ/MSA”) filed by Defendant BNSF Railway Company (“Defendant” or “BNSF”). 
The MSJ/MSA relates to the Complaint filed by Edna Eaton, personal representative for the 
Estate of Timothy E. Eaton (“Plaintiff”). The Complaint pleads a single cause of action for 
violation of the Federal Employers’ Liability Act (“FELA”) arising out of Mr. Eaton’s death from 
cancer. 

Defendant moves for summary judgment on the grounds that (1) Plaintiff’s claim is barred by the 
three-year statute of limitations; (2) Plaintiff cannot show that BNSF’s negligence, if any, caused 
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or contributed to Mr. Eaton’s esophageal cancer or death; and (3) Plaintiff cannot show that 
BNSF breached its duty or that harm was reasonably foreseeable with regard to Mr. Eaton’s 
work. 

For the following reasons, the MSJ/MSA is granted. 

Evidentiary Objections 

Defendant objects to the Expert Report of Ernest P. Chiodo on several grounds. First, 
Defendant asks that the Court exclude the Report based on the untimely disclosure of the 
expert. The Court declines to do so, and notes that the summary judgment motion itself was set 
for hearing outside of that same scheduling order.  

The Defendant also objects to the expert report on the grounds that it is hearsay which fails to 
comply with Code of Civil Procedure § 2015.5. With some reluctance, the Court agrees. 

The report itself does not certify that it is under penalty of perjury, nor does it include the date 
and place of execution, if signed in California, or recite that it is executed “under the laws of the 
state of California.” CCP § 2015.5; see also Kulshrestha v. First Union Commercial Corp. (2004) 
33 Cal.4th 601, 610 (concluding that an out-of-state declaration at issue failed to comply with 
CCP § 2015.5 because it did not reflect it was made under penalty of California’s perjury laws). 

While the declaration of Mark F. Didak does comply with CCP § 2015.5, he is not competent to 
testify to the opinion of Dr. Chiodo. Dr. Chiodo’s report, standing alone, does not comply with 
CCP § 2015.5. For the Court to consider the expert report, it must be attached to a declaration 
which does, by a person who is competent to authenticate its contents.  

The objections to Exhibit E to the Didak Declaration are sustained. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

In Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, (Aguilar), the California Supreme Court 
clarified the legal principles and standards that apply to summary judgment proceedings under 
Code of Civil Procedure § 437c. “[T]he part[ies] moving for summary judgment bear[] the burden 
of persuasion that there is no triable issue of material fact and that [they are] entitled to 
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judgment as a matter of law.” Aguilar, at 850, fn. omitted. Defendants moving for summary 
judgment “bear[] the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ in 
question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.” (Ibid.; §437c, 
subds. (o)(2).) In such a case, the moving defendants “bear[] [the] initial burden of production to 
make a prima facie showing of the nonexistence of any triable issue of material fact.” (Aguilar, at 
850.) 

If the moving defendants meet this burden of production, the burden of production shifts to the 
plaintiffs to make a prima facie showing of the existence of a triable issue of material fact. 
(Aguilar, supra, 25 Cal.4th at 850.) A triable issue of material fact exists “if, and only if, the 
evidence would allow a reasonable trier of fact to find the underlying fact in favor of the part[ies] 
opposing the motion in accordance with the applicable standard of proof.” (Ibid., fn. omitted.) 

Factual Background 

Mr. Eaton was hired by BNSF’s predecessor (Atchison, Topeka and Santa Fe Railway) in 1981 
as an electronics technician. UMF 1. In April of 2013, Mr. Eaton was referred to Dr. Dighe by Dr. 
Cahill (his orthopedic surgeon), who suspected a metastatic carcinoma of the left knee. UMF 2. 
Previously, Dr. Carhill had ordered tests (including a PET scan), which Dr. Dighe ultimately 
reviewed. UMF 3. Dr. Dighe had an initial consultation with Mr. Eaton on April 26, 2013. UMF 4. 
On April 26, 2013, Dr. Dighe diagnosed Mr. Eaton with “metastic cancer to the left knee with 
unknown primary and probably primary cancer in the distal esophagus.” UMF 5. Additional 
testing and procedures, including an endoscopy performed upon Mr. Eaton on May 1, 2013, 
further confirmed the diagnosis of primary stage IV esophageal cancer and specifically “well-
differentiated adenocarcinoma of distal esophagus, biopsy proven,” no later than May 2, 2013. 
UMF 8. 

Mrs. Eaton testified that Mr. Eaton told her in the 1990s that the “B Street shop” at BNSF’s 
Stockton Yard had asbestos-containing ceiling tiles, and that BNSF had brought a hazardous 
materials team in to remove them when they installed an air conditioner. UMF 14. She further 
testified that no doctor has linked her husband’s esophageal cancer to his railroad employment. 
UMF 15. Dr. Dighe never documented and never thought there were any work-related 
exposures involved with Mr. Eaton’s cancer. UMF 30. He testified that cigarette smoking and 
Barrett’s Esophagus are both risk factors for the development of the type of cancer Mr. Eaton 
had. UMF 31. It is undisputed that Mr. Eaton smoked one to two packs of cigarettes a day for 50 
years at the time of his diagnosis. UMF 32. Mr. Eaton also had Barrett’s Esophagus, which is a 
condition where the cells of the esophagus change over time due to constant irritation. UMF 33. 
Barrett’s Esophagus predisposes a person to developing esophageal cancer at the GE junction. 
Id. 

Analysis 

Plaintiff’s sole cause of action against Defendant alleges a violation of the Federal Employers’ 
Liability Act [FELA] 45 USCS § 51 et seq.: 

“Every common carrier by railroad while engaging in commerce between any of 
the several States or Territories, or between any of the States and Territories, or 
between the District of Columbia and any of the States or Territories, or between 
the District of Columbia or any of the States or Territories and any foreign nation 
or nations, shall be liable in damages to any person suffering injury while he is 
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employed by such carrier in such commerce, or, in case of the death of such 
employee, to his or her personal representative, for the benefit of the surviving 
widow or husband and children of such employee; and, if none, then of such 
employee's parents; and, if none, then of the next of kin dependent upon such 
employee, for such injury or death resulting in whole or in part from the 
negligence of any of the officers, agents, or employees of such carrier, or by 
reason of any defect or insufficiency, due to its negligence, in its cars, engines, 
appliances, machinery, track, roadbed, works, boats, wharves, or other 
equipment....” 

45 USCS § 51 (emphasis added). 

FELA holds railroad employers liable for the injury or death of railroad employees that results, in 
whole or in part, from the railroad’s negligence or that of its agents. (See Frastaci v. Vapor Corp. 
(2007) 158 Cal.App.4th 1389, 1395.) 

Liability under the FELA is premised on the railroad’s negligence, however small. (Fontaine v. 
National R.R. Passenger Corp. (1997) 54 Cal.App.4th 1519, 1525, quoting King v. Southern 
Pacific Transp. Co. (10th Cir. 1988) 855 F.2d 1485, 1488, fn. 1.) FELA is a broad remedial 
statute, intended by Congress to protect railroad employees by doing away with certain common 
law tort defenses, such as assumption of risk and contributory negligence.  (Woods v. Union 
Pacific Railroad Co. (2008) 162 Cal.App.4th 571, 577; Norfolk & Western Ry. Co. v. Ayers 
(2003) 538 U.S. 135, 145.) 

There is a strong federal policy in favor of letting juries decide FELA cases, however FELA is 
“not an insurance program. Claimants must at least offer some evidence that would support a 
finding of negligence.” O’Hara v Long Island Railroad Co. (2d Cir. 1981) 665 F.2d 8, 9.  The 
basis of the employer’s liability is his negligence, “not the fact that injuries occur.” Ellis v. Union 
Pacific R. Co. (1947) 329 U.S. 649, 653. 

FELA imposes upon a railroad a continuing and nondelegable duty to use reasonable care to 
provide railroad employees a safe place to work, and holds railroad employers liable for the 
injury or death of railroad employees that results, in whole or in part, from the railroad’s 
negligence or that of its agents. (Woods v. Union Pacific Railroad Co. (2008) 162 Cal.App.4th 
571, 577.) 

 Statute of Limitations 

As a threshold issue, Defendant argues that Plaintiff’s case is time barred. 

The FELA provides that, “No action shall be maintained under this chapter unless commenced 
within three years from the day the cause of action accrued.” (45 U.S.C. § 56.) “Compliance with 
the three-year statute of limitations is a condition precedent for recovery in a FELA action.” 
Monarch v. S. Pac. Transp. Co. (1999) 70 Cal.App.4th 1197, 1203. In cases of latent or 
progressive injuries, such as that suffered by appellant, the “discovery rule” directs that the 
cause of action does not commence to run until the plaintiff knew or should have known of the 
injury and its cause. Id. (citations omitted). 

Plaintiff argues that whether a reasonable person in her position would have known or had 
reason to know the cause of her husband’s illness more than three years before this action 
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commenced is a question for the jury, relying on Granfield v. CSX Transportation (1st Cir. 2010) 
597 F.3d 474. 

The Granfield court states that: 

[a]pplication of the discovery rule ordinarily involves questions of fact and 
therefore in most instances will be decided by the trier of fact. In particular, 
application of the discovery rule involves determining what the plaintiff knew or 
should have known, which is a factual question that is appropriate for the trier of 
fact. Determining when a plaintiff had notice of the likely cause of her injury is 
one example of such a determination. 

Granfield, supra, 597 F.3d at 482. 

Defendant does not respond to this authority on Reply. 

The Court agrees with the reasoning from Granfield. The Court cannot conclude as a matter of 
law that Plaintiff knew or should have known of the cause of her husband’s injury more than 
three years before filing her complaint; the determination of what the plaintiff knew or should 
have known is a quintessential fact question for the jury to decide. 

 Causation 

Defendant next moves for summary judgment on the grounds that “Plaintiff cannot establish that 
Decedent’s development of esophageal cancer or death was caused, in whole or in part, by the 
negligence of BNSF or its predecessor.” MSJ at 12:5-6. 

Plaintiff is correct that the standard under FELA is a relaxed one. “[T]o prove that a railroad 
breached its duty, a ‘plaintiff must show circumstances which a reasonable person would 
foresee as creating a potential for harm [and] then show that this breach played any part, even 
the slightest, in producing the injury.’” Fair v. BNSF Railway Co. (2015) 238 Cal.App.4th 269, 
275 (quoting McGinn v. Burlington Northern Railroad Co. (7th Cir. 1996) 102 F.3d 295, 300). 
The Fair court continues:  

It is well established that the quantum of evidence required to establish liability in 
an FELA case is much less than in an ordinary negligence action. If the 
negligence of the employer “played any part, however small, in the injury,” the 
employer is liable. Neither assumption of the risk nor the contributory negligence 
of the employee bars recovery, if the injury was at least in part the result of the 
employer's negligence. 

Fair, supra, 238 Cal.App.4th at 275-276 (citations omitted). 

Plaintiff does not dispute Dr. Dighe’s testimony that cigarette smoking and Barrett’s Esophagus 
are both risk factors for the development of the type of cancer Mr. Eaton had (UMF 31) or that 
Mr. Eaton smoked one to two packs of cigarettes a day for 50 years and had Barrett’s 
Esophagus. UMF 32, 33. Defendant has met its initial burden on the issue of causation. The 
burden now shifts to Plaintiff to show that there is a triable issue of material fact with respect to 
this issue. Unfortunately, because Plaintiff has failed to properly introduce the expert opinion of 
Dr. Chiodo (see Evidentiary Objections, above), Plaintiff has not met this burden. 
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Because the Court finds that Plaintiff cannot establish causation with respect to her FELA claim, 
it need not reach Defendant’s final argument that Plaintiff cannot show that BNSF breached its 
duty to Mr. Eaton.  

The motion for summary judgment is granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00835 
CASE NAME: PACITA GUEVERA VS TAMPICO TERR 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S FIRST AMENDED 
COMPLAINT FILED BY TAMPICO TERRACE CARE CENTER 
* TENTATIVE RULING: * 
 
Defendant’s motion to strike is moot. Plaintiff has dismissed the prayers related to the second 
cause of action including requests for attorney’s fees and punitive damages. 

  

 7.  TIME:  9:00   CASE#: MSC18-00835 
CASE NAME: PACITA GUEVERA VS TAMPICO TERR 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of GUEVERA FILED BY 
TAMPICO TERRACE CARE CENTER 
* TENTATIVE RULING: * 
 
Defendant’s demurrer is moot. Plaintiff has dismissed the second cause of action for elder 
abuse which was the only cause of action at issue.   

  

 8.  TIME:  9:00   CASE#: MSC18-02411 
CASE NAME: JESSICA SCHEMBRI VS TWINCREEKS 
HEARING ON MOTION TO/FOR STRIKE 2NS AMND COMPLAINT FILED BY 
TWINCREEKS SOUTH POOLSIDE HOMES ASSOCIATION 
* TENTATIVE RULING: * 
 
Defendant Twincreeks South Poolside Homes Association (“Defendant” or “Twincreeks”) moves 
pursuant to Code of Civil Procedure (“CCP”) § 436 to strike the punitive damages allegations 
from Plaintiff Jessica Schembri and Plaintiff Jim Schembri (collectively, “Plaintiffs”)’s Second 
Amended Complaint (“SAC”). Defendant moves on the grounds that the FAC does not allege 
facts sufficient to support an award of punitive damages based on malice, oppression, or fraud 
as required by Civil Code § 3294.  
 
The Court granted Defendant’s previous motion to strike punitive damages allegations from 
Plaintiffs’ First Amended Complaint but gave Plaintiffs leave to amend. For the following 
reasons, the Court grants the instant motion, without leave to amend. 

Factual Background 
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Plaintiffs own the property 3716 Mesa Vista Drive in San Ramon, which is part of the 
Twincreeks South Poolside Homes Association. SAC at ¶¶ 1, 2. Plaintiffs allege that 
Twincreeks’ governing documents require Twincreeks to “maintain, repair, and replace, among 
other things, the exterior surfaces and the roofs of dwellings” within the association. Id. at ¶¶ 13 
(italics omitted).  

Plaintiffs allege that their home suffered damage as a consequence of these defects in the 
exterior surfaces. SAC at ¶ 14. Plaintiffs allege that Twincreeks was slow to approve work (id. at 
¶¶ 19, 33), slow to send contractors out (¶ 28), and ineffectual at repairing Plaintiffs’ unit. They 
allege that Defendants’ failure to repair the conditions was “willful, oppressive and malicious.” Id. 
at ¶ 91.  

Defendants move to strike the following allegations: 

 A portion of paragraph 39 which reads “Nonetheless, Defendants have consciously 
disregarded the concerns, health and safety of Plaintiffs and their two small children, and 
have delayed rectifying the aforementioned issues as legally required.” 

 All of paragraph 91 which reads “In maintaining the nuisance, Defendants, and each of 
them, are acting with full knowledge of the consequences and damage being caused to 
Plaintiffs and their conduct is willful, oppressive and malicious; accordingly, Plaintiffs are 
entitled to punitive damages against Defendants, and each of them.” 

 All of paragraph 102 which reads: “The aforementioned conduct of the Defendants was 
an intentional breach of the fiduciary duties owed by said Defendants, with the intention 
of said Defendants putting its [sic] own financial interests above the best interests, rights 
and the health and safety of Plaintiffs and other homeowners association members, and 
was malicious, fraudulent and oppressive content as defined in California Civil Code 
Section 3294, in that Defendant subjected Plaintiffs to a cruel and unjust hardship in 
conscious disregard of Plaintiffs’ rights, so as to justify an award of exemplary and 
punitive damages.” 

 The prayer for relief at ¶ 3 “for punitive or exemplary damages according to proof.” 

Analysis 

As the Court noted in its previous order, a plaintiff seeking punitive damages must allege 
specific facts justifying their recovery. (See Grieves v. Superior Court (1984) 157 Cal.App.3d 
159, 166; G. D. Searle & Co. v. Sup. Ct. (1975) 49 Cal.App.3d 22, 29.)   

The Court further noted that punitive damages are not ordinarily recoverable in actions for 
negligence. (See G. D. Searle & Co. v. Superior Court, supra, 49 Cal.App.3d at 29.) They are 
only recoverable in such an action if the plaintiff establishes malice as defined by Civil Code 
section 3294 (c)(1), specifically, conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others. Civil Code § 3294(c)(1).) Thus, the plaintiff 
must plead facts showing an intent to injure or despicable conduct which is carried on by the 
defendant with a willful and conscious disregard of the rights or safety of others. (See CC § 
3294 (c)(1).) That the conduct be despicable is an additional requirement beyond merely 
establishing that it was carried on with willful and conscious disregard of the rights of others. 
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(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.) To be despicable, conduct 
must be base, vile, or contemptible. (Ibid.)   

Despite the opportunity to amend, Plaintiffs have not pled specific facts showing that 
defendant’s conduct was oppressive, fraudulent or malicious. (See Smith v. Sup.Ct. 
(Bucher) (1992) 10 Cal.App.4th 1033, 1041-1042.) The SAC does not allege any “base, vile, or 
contemptible” conduct. (see College Hospital Inc. v. Superior Court, supra, 8 Cal.4th at 725). 

Plaintiffs argue that their allegations that Defendant undertook and then abandoned necessary 
repairs (SAC ¶ 35), left the kitchen without ventilation (id. at ¶ 24), failed to address “the 
inconvenient and dangerous conditions” of the property (id. at ¶ 39), and during removal of 
kitchen fixtures left live electrical wires exposed (id. at ¶ 25), are sufficient to meet this standard. 
The Court disagrees. At best, Plaintiffs’ allegations amount to negligence which, as the Court 
noted above, does not ordinarily provide for the recovery of punitive damages. 

Defendant’s motion to strike is granted, without leave to amend. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-00297 
CASE NAME: MARTIN VS SAINI 
HEARING ON MOTION TO/FOR SPECIAL ANTI SLAPP MTN TO STRIKE CMPLT 
FILED BY RAJINDER KAUR SAINI 
* TENTATIVE RULING: * 
 

Defendant Rajinder Kaur Saini’s special motion to strike is granted as to cause of 

action two for trade libel as to Plaintiffs Gretchen Pearson and Clark Anderson. 

Otherwise the motion is denied.  

Timeliness 

Defendant’s motion is timely. Plaintiffs argue that Defendant’s deadline to file this motion 

should run from the date of service of the complaint. Yet Defendant was in default when the 

normal deadline to file this motion expired. The Court is not convinced that imposing such a 

deadline was intended by the statute, but in any event, the Court has discretion to hear a motion 

filed more than 60 days after service. (Code of Civil Procedure § 425.16(f).) Given that 

Defendant’s motion was filed within 60 days of the order setting aside her default, the Court 

exercises its discretion to hear this motion.  

Protected Activity 

Defendant has the burden of showing that the challenged claims are based on protected 

activity. “Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success.” (Baral v. 

Schnitt (2016) 1 Cal.5th 376, 384-385.) 
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Defendant has not specified which causes of action she seeks to strike in her notice of 

motion and instead she requests to strike the entire complaint. Her moving memorandum makes 

clear, however, that this motion is based on allegations related to Defendant’s posts on 

realtor.com and yelp.com. (Memorandum p.1.) Those allegations form the basis of the 

defamation and trade libel claims. (Comp. ¶¶60, 61, 70, 81.) Plaintiffs’ opposition indicates that 

this motion only goes to the defamation claim because the other claims are not based on the 

realtor.com and yelp.com postings. That statement is clearly incorrect as to the trade libel claim, 

which is explicitly based on the social media postings. (Comp. ¶81.) 

The claims for wrongful use of an administrative proceeding, wrongful use of a civil 

proceeding, and abuse of process are not based on the social media posts, but on engaging in 

the administrative or civil proceeding. As such, causes of action three, four and five are not part 

of this motion.  

Code of Civil Procedure § 425.16(e)(3) states that protected activity includes, “any 

written or oral statement or writing made in a place open to the public or a public forum in 

connection with an issue of public interest”. The Court’s analysis will focus on subsection (e)(3) 

because both statements were made on websites (realtor.com and yelp.com) that Plaintiffs 

allege are available to the public. (Comp. ¶81.) Such consumer review websites that are 

accessible by the general public are usually considered public forums and there is no argument 

to the contrary here. (See, Wilbanks v. Wolk (2004) 121 Cal.App.4th 883, 897; Chaker v. Mateo 

(2012) 209 Cal.App.4th 1138, 1146.)  

Next, the Court must determine if the posts by Defendant were statements made “in 

connection with an issue of public interest”. In Chaker, the court held that statements on a 

consumer review website were matters of public interest made in a public forum and as such 

constituted protected activity. (Chaker, supra, 209 Cal.App.4th 1138.) The Court is able to 

discern from the printouts of the postings on realtor.com and yelp.com that both these websites 

can be used to promote businesses and are also a place where individuals can review business. 

(See Comp. exs. I and J.) Thus, these postings are similar to the ones in Chaker and the Court 

concludes that the postings here involved matters of public interest. Therefore, the Court finds 

that Defendant’s posts on Realtor.com and Yelp.com constitute protected activity.  

Plaintiff offers no opposition to the protected activity analysis, except to point out that 

Defendant has the burden on prong one.  

The Court notes that Defendant also cited to Code of Civil Procedure § 425.16(e)(4) 

when discussing protected activity. The Court did not address that subsection because 

Defendant failed to include the two-part analysis recently set forth in FilmOn.com Inc. v. 

DoubleVerify Inc. (2019) 7 Cal.5th 133 and because Defendant has met her burden under 

subsection (e)(3). 

Probability of Prevailing 
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The burden now shifts to Plaintiffs to present admissible evidence that they have a 

probability of prevailing on the merits. Here, the Court considers whether “plaintiff has stated a 

legally sufficient claim and made a prima facie factual showing sufficient to sustain a favorable 

judgment”. (Baral, supra, 1 Cal.5th at 385.) The Court “accepts the plaintiff's evidence as true, 

and evaluates the defendant's showing only to determine if it defeats the plaintiff's claim as a 

matter of law.” (Ibid.) 

Defamation (Cause of Action One) 

A claim for defamation of a private figure and public matter requires: (1) statement made 

to another person, (2) that the other person reasonably understood the statement was about 

plaintiff, (3) the statement had a defamatory meaning, (4) statement was false and (5) defendant 

failed to use reasonable care to determine the truth or falsity of the statement. (CACI no. 1702.) 

“Defamation is an invasion of the interest in reputation. The tort involves the intentional 

publication of a statement of fact that is false, unprivileged, and has a natural tendency to injure 

or which causes special damage. [Citations.]” (Smith v. Maldonado (1999) 72 Cal.App.4th 637, 

645.) 

Here Plaintiffs evidence shows that they have a claim for defamation based on the 

realtor.com and yelp.com postings.  

First, although there is no direct evidence that a third party viewed the statements on 

realtor.com and yelp.com, both sides agree that these websites are available to the general 

public and as such it seems likely that someone else viewed these statements. In addition, 

Martin offers evidence that she lost commissions and sales after these statements were made, 

which creates an inference that some of Martin’s potential clients read these statements. (Martin 

decl. ¶3.) 

Second, these statements clearly reference the individual Plaintiffs. In addition, the 

reviews were posted on pages that referenced Berkshire Hathaway Homeservices Drysdale 

Properties, which is an alias of Pearson Properties, Inc. Thus, a reasonable person would 

understand that the statements were about the Plaintiffs.  

Third, the postings had a natural tendency to injure the Plaintiffs. Both postings accused 

Martin of forging Defendant’s signature. Both postings accused Pearson of lying during 

disciplinary and legal proceedings. The yelp posting also claimed that Anderson signed the form 

with the signature Martin had forged and that he tried to extort $1,000 from Defendant. (Comp. 

exs. I and J.) These statements are statements of fact that have a defamatory meaning.  

Fourth, the Plaintiffs have offered evidence (which must be believed at this stage) that 

they did not do the things Defendant claimed. Although Plaintiffs’ evidence generally focused on 

disputing Defendant’s declaration rather than focusing on the internet postings, there is enough 

evidence here to show that these statements are false.  
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Martin states that she never forged Defendant’s signature. (Martin decl. ¶10.) Martin also 

goes through many of the statements in Defendant’s declaration and explains that those 

statements are false. Much of Defendant’s declaration mirrors statements she made in her 

internet postings and thus Martin’s dispute of those facts has the effect of disputing the factual 

statements made in the internet postings.  

Pearson states that the postings on yelp.com and realtor.com are false. (Pearson decl. 

¶5.) Pearson also states that Defendant filed a complaint with the Contra Costa Association of 

Realtors and that body found in favor of Plaintiffs. (Pearson decl. ¶6.) The fact that the 

Association of Realtors found in favor of Plaintiffs suggests that Pearson did not lie during this 

proceeding.  

Anderson states that Defendant’s description in paragraph 9 of her declaration is false 

and that Martin never forged Defendant’s signature. (Anderson decl. ¶5.) Paragraph 9 of Saini’s 

declaration explains her position that Martin forged her signature and that Anderson also signed 

this form. (Saini decl. ¶9.) This paragraph includes the same facts that are referenced in the 

yelp.com posting. In addition, Martin explains that the $1,000 was for costs of staging the 

property and not extortion. (Martin decl. ¶22.) Thus, there is evidence that Defendant’s 

statements about Anderson signing that document and extorting $1,000 are false.  

Finally, there is evidence that Defendant did not use reasonable care to determine the 

truth of her statements. At this stage in the motion, the Court must accept Plaintiffs’ evidence as 

true and that evidence shows that Defendant’s statements were false. Each of these statements 

are matters which Defendant would have had firsthand knowledge of. Thus Defendant stating 

that these matters happened when, according to Plaintiffs’ evidence, they did not, is sufficient to 

show that Defendant act did not use reasonable care in determining if her statements were true. 

(As explained below, this evidence is also sufficient to show malice.) 

Plaintiffs argue that their damages are presumed because Defendant’s statements were 

libelous per se. Plaintiffs’ statement of the law is correct for matters involving a private figure 

and a matter of private concern. (See, CACI no. 1704.)  However, as Plaintiffs correctly 

identified, this case involves private figures and matters of public concern. In this situation, 

damages are assumed when a plaintiff shows that the defendant either knew the statement was 

false or had serious doubts about the truth of the statement. (See, CACI no. 1702.) Accepting 

Plaintiffs’ evidence as true, Defendant made statements knowing they were false. Thus, 

Plaintiffs’ evidence is sufficient for assumed damages for this claim.  

Defendant argues that she is not the only person that has complained about Plaintiffs 

and therefore, Plaintiffs cannot show that their reputations were impaired solely by Saini’s 

comments. Whether or not Defendant’s statements were a substantial factor in causing Plaintiffs 

harm is not relevant when damages are assumed, as is the case here.  

Thus, Plaintiffs have shown a probability of prevailing as to the defamation claim.  
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Trade Libel (Cause of Action Two) 

“Trade libel is an intentional disparagement of the quality of services or product of a 

business that results in pecuniary damage to the plaintiff. [Citations.] Like defamation, trade libel 

requires a false statement of fact, not an expression of an opinion. [Citations.] To constitute 

trade libel the statement must be made with actual malice, that is, with knowledge it was false or 

with reckless disregard for whether it was true or false. [Citation.] The plaintiff must also plead 

and prove it actually suffered some pecuniary loss. [Citation.]”  (J-M Manufacturing Co., Inc. v. 

Phillips & Cohen LLP (2016) 247 Cal.App.4th 87, 97, see also CACI no. 1731.) 

As explained above, Plaintiffs have offered evidence that Defendant made false and 

disparaging statements about Plaintiffs related to their work in real estate. In order to 

successfully bring a claim for trade libel, Plaintiffs must also show that Defendant acted with 

malice and that they suffered actual damages. As explained above, Plaintiffs’ evidence is 

sufficient to show malice because Defendant’s comments about Plaintiffs are based on matters 

that she would have personal knowledge of. 

Martin offers evidence that she suffered a financial loss because of Defendant’s 

statements. Martin states that after Defendant made her defamatory statements, she lost “tens 

of thousands, if not hundreds of thousands of dollars, in sales commissions and potential 

clients.” (Martin decl. ¶3.) Thus, Martin has offered evidence that she suffered a financial harm. 

Martin states that she works for Pearson Properties, Inc. (Martin decl. ¶3.) Because Martin 

worked for Pearson Properties and lost sales and commissions, the Court can assume that 

Pearson Properties also suffered some financial harm. 

Pearson and Anderson did not offer evidence that they too experienced a financial loss 

and therefore they have not shown that they have a probability of prevailing on their trade libel 

claim. The motion to strike is granted as to Pearson’s and Anderson’s claim for trade libel.  

Attorney Fees 

Each side has requested attorney fees for bringing or opposing this motion. Although 

neither side has provided evidence of the amount of fees, the Court does not need such 

evidence as neither side is entitled to attorney fees related to this motion. 

Plaintiffs can only get fees “[i]f the court finds that a special motion to strike is frivolous or 

is solely intended to cause unnecessary delay”. (Code of Civil Procedure § 425.16(c).) The 

Court cannot make that finding here and therefore, Plaintiffs’ request for fees is denied.  

A “prevailing defendant on a special motion to strike shall be entitled to recover his or 

her attorney’s fees and costs”. (Code of Civil Procedure § 425.16(c).) However, a fee award is 

not required when the motion, though partially successful, was of no practical effect. (Moran v. 

Endres (2006) 135 Cal.App.4th 952, 955–956; see also Mann v. Quality Old Time Service, Inc. 

(2006) 139 Cal.App.4th 328, 340 [“Where the results of the motion are ‘ “minimal” ’ or 
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‘insignificant’ a court does not abuse its discretion in finding the defendant was not a prevailing 

party. [Citations.]”].) Here, Defendant sought to strike the entire complaint, but only succeeded 

in striking the trade libel claim as to two of the Plaintiffs. Defendant’s motion had no practical 

effect on this litigation because all parties and all causes of action remain in this case. 

Therefore, defendant did not prevail on this motion and her request for fees is denied.   

  

10.  TIME:  9:00   CASE#: MSC19-00621 
CASE NAME: FRONT VS ROSE 
HEARING ON MOTION TO/FOR TRANSFER VENUE FILED BY CYNTHIA FRONT 
* TENTATIVE RULING: * 
 
Unopposed motion to transfer venue to Santa Clara County is granted. Plaintiff is directed to 
pay Contra Costa’s $50 transfer fee as well as the first appearance fee for Santa Clara County. 
If the fees are not paid and the case is not transferred within 60 days, the court will issue an 
OSC. 

  

11.  TIME:  9:00   CASE#: MSC19-01021 
CASE NAME: JOHNSON VS FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT of JOHNSON FILED BY WELLS FARGO 
BANK, N.A. 
* TENTATIVE RULING: * 
 
Wells Fargo’s unopposed demurrer to the complaint is sustained with leave to amend. The 
complaint fails to allege facts sufficient to state any cause of action against Wells Fargo. 

  

12.  TIME:  9:00   CASE#: MSC19-01101 
CASE NAME: MECHANICS BANK VS. ORION PACIF 
HEARING ON MOTION TO/FOR COMPEL THE DEPOSTION OF FREDERICK RIDER 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Unopposed motion to compel defendant Frederick Rider to appear for deposition and produce 
documents is granted. The deposition shall take place within 10 days after service of the order 
after hearing. Mr. Rider is also ordered to pay plaintiff’s counsel sanctions of $935 within 10 
days after service of the order. The amount is less than requested because the motion was 
unopposed and no appearance was required. 
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13.  TIME:  9:00   CASE#: MSN19-1677 
CASE NAME: PETITION FOR MINOR COMP OF ISA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the orders provided. 

                                        ADD ON 

14.  TIME:  9:01   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of NUANCE ENERGY 
GROUP, INC FILED BY FOSHAY ELECTRIC CO., INC 
* TENTATIVE RULING: * 
 

Defendant Foshay Electronic’s demurrer to the fraud claim in the Second Amended 

Complaint is overruled. Foshay shall file and serve its answer by October 30, 2019.  

Foshay has demurred to the fraud claim arguing that the SAC fails to allege reasonable 

reliance, discloses a defense to the fraud claim in the SAC and fails to allege fraud with the 

required specificity.  

In the SAC, Plaintiff alleges that Davis made representations to Plaintiff (by making 

statements to Boguess and Ryan). Davis is alleged to be a “shareholder, owner, office, director, 

manager, employee, agent or representative of Terra Steward, Foshay Electric and Kodiak 

Moon.” (SAC ¶3.) Davis’s business card stated that he worked for all three companies. (SAC 

¶¶6, 14.) Davis represented to Plaintiff that he worked as Vice President of Sales for Terra 

Steward and Foshay and was later promoted to President of both companies. (SAC ¶¶34, 37; 

see also ¶¶14, 15.)  

The SAC alleges that Davis stated that he was the President of Terra and Foshay and 

also touted Foshay’s experience and large network of contractors. (SAC ¶¶35, 37.) During a 

phone call where Davis continued to represent himself as President of Terra and Foshay, Davis 

mentioned a new company, Kodiak Moon, for the first time. (SAC ¶38.) Davis stated that Kodiak 

worked with a third-party distributor and was fully capable of delivering the solar equipment 

Plaintiff required. (SAC ¶38.)   

Davis made these statements to induce Plaintiff to enter into the agreement for purchase 

of solar equipment while knowing that none of the companies (Terra, Foshay or Kodiak) would 

deliver the specified equipment to Plaintiff. (SAC ¶39.) Davis also knew that his representations 

regarding the product’s availability were false. (SAC ¶41.) It is alleged that Davis planned to get 
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Plaintiff to pay money for the product, then notify Plaintiff that the specified product was 

unavailable and offer Plaintiff an inferior product that it could not use. (SAC ¶42.)  

Plaintiff relied on the representations regarding defendants’ abilities and the product’s 

availability when it entered into the agreement with defendants and paid defendants $431,094 

for the product. (SAC ¶44.)  

Foshay argues that Plaintiff cannot allege that it reasonably relied on Davis’s 

representation that Foshay would supply the solar modules because the contract stated that 

Kodiak would supply the modules along with third-party distributor, Recom Solar. This argument 

fails. First, the allegations in the SAC show that Davis represented to Plaintiff that he worked for 

all three companies and was touting the abilities of Foshay to induce Plaintiff to purchase 

products from Davis’s companies. Thus, although the written contract shows that Kodiak was 

the supplier, the allegations are sufficient to show that Davis’s sales pitch lead Plaintiff to 

reasonably believe that Foshay would be involved in the sale.  

Second, even if the Court were to conclude that Plaintiff unreasonably relied on 

statements that Foshay would be involved, Plaintiff has still alleged a fraud claim here. The SAC 

alleges that representations were made that Kodiak could provide the specific solar equipment 

when Davis knew it could not do so. It is also alleged that Plaintiff relied on these statements 

when entering into the purchase agreement with Kodiak. Normally an individual who makes a 

fraudulent statement does it for their own benefit, but that is not a requirement for a fraud claim. 

One party (Davis) can make a statement that induces another party (Plaintiff) to act in a way 

that benefits a third party (Kodiak). Although this is an uncommon scenario, the alter ego 

allegations help explain why Davis, who has a relationship with both Foshay and Kodiak, would 

make statements that induced Plaintiff to enter into an agreement with Kodiak.  

The Court previously sustained the demurrer to fraud because the FAC failed to allege 

“the identity of the Foshay representative (or any other Defendants’ representative(s), for that 

matter) who made the representations, their authority to speak, to whom they spoke, what they 

said or wrote, and when it was said or written.” The fraud claim now has the required specificity.  

The SAC identifies Davis as the person who made the representations. (SAC ¶¶34-39.) 

The allegations also show that Davis had authority speak for Foshay are sufficiently alleged. 

Davis is alleged to be a “shareholder, owner, office, director, manager, employee, agent or 

representative” of Foshay. (SAC ¶3.) These allegations alone, would not have been enough to 

show that Davis had authority to speak for Foshay. However, Plaintiff also alleges that Foshay 

held himself out to be a Vice President and later President of Foshay. (SAC ¶¶34, 37.) The 

allegations considered together create an inference that Davis had authority to speak on behalf 

of Foshay. The Court notes that these allegations were included in the FAC, however, when 

considering these allegations in conjunction with the entire SAC, the Court now finds that these 

allegations are sufficient. Therefore, the allegations are sufficient to show that Davis had 

authority to speak for Foshay.  
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The SAC includes the other necessary elements for a fraud claim. The SAC alleges that 

Davis made statements to Boguess and Ryan and when those statements were made. (SAC 

¶¶34-38.)  For example, Plaintiff alleges that on September 20, 2017, Davis told Boguess that 

Kodiak could deliver the solar modules Plaintiff needed. (SAC ¶38.)  

 

15.  TIME:  9:01   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES VS ROBERT BE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFF'S 
COMPLAINT FILED BY S.P.R.E. INC, MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
For the following reasons, the Court DENIES the motion to strike. 

Background 

The Complaint alleges that Cervantes and Garcia purchased a single family residence, 108 
Chanslor Avenue in Richmond, California (“Subject Property”) from defendant, Bennett.  
(Complaint, ¶15.)  Both the buyer and seller were represented by the same real estate agent 
and brokerage, defendants Mayra Davalos and SPRE, respectively (collectively, “Moving 
Defendants”).  (Complaint, ¶17.)   

Plaintiffs allege that Cervantes informed Davalos that he was planning on hiring a surveyor to 
double check the boundaries of the Subject Property, having noticed that the fence shared with 
a neighboring property was in an unusual position.  In response, Davalos stated that Cervantes 
need not hire a surveyor, that it would be an “unnecessary” cost, and that “everything is fine.”  
(Complaint, ¶¶23-24.)  In reliance on her statements, plaintiffs allege they did not obtain a 
survey.  (Complaint, ¶25.)  Escrow closed on May 19, 2017.  (Complaint, ¶26.) 

After the sale of the Subject Property, a survey revealed that the Subject Property was 
effectively smaller than Cervantes had originally understood both because the Subject Property 
encroached on 112 Chanslor, and because 106 Chanslor encroached on the Subject Property.  
(Complaint, ¶¶27-29.)  When the neighbors at 112 Chanslor discovered the true location of the 
boundary, they moved their fence, destroying thousands of dollars in landscaping for which 
Plaintiffs had paid, and preventing plaintiffs from using their former side yard to transport their 
garbage to the street.  (Complaint, ¶30.)  Plaintiffs allege that both neighboring properties, 112 
and 106, were owned at one time by defendants Bennett and Mendia, who still own 106 
Chanslor.  (Complaint, ¶35.)   

The Complaint states causes of action for (1) Rescission of Agreement for Fraud, (2) Rescission 
of Agreement for Mistake, (3) Rescission of Agreement for Failure of Consideration, (4) 
Common Count for Money had and Received, (5) Negligent Misrepresentation, (6) Negligence 
of Real Estate Professional, (7) Breach of Fiduciary Duty, and (8) Fraud.  Only causes of action 
5-8 are alleged against Moving Defendants.   

After filing an initial meet and confer declaration, as required by both the Demurrer and Motion 
to Strike statutes (CCP §§ 435.5, 430.41), Moving Defendants filed a Demurrer to Causes of 
Action 5-8 in conjunction with a Motion to Strike the prayer for prejudgment interest and 
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allegations related to the visual inspection by realtor.  Plaintiffs opposed the motions and both 
sides filed Requests for Judicial Notice.  Defendants request judicial notice of CA Association of 
Realtors forms that were among the contract documents, but not attached to the Complaint.  
Plaintiffs seek judicial notice of the recorded Grant Deed. 

Analysis 

The Amended Motion to Strike targets two aspects of the Complaint: (1) plaintiffs’ prayer for 
prejudgment interest and (2) Paragraph 21 and the attached “Agent’s Visual Disclosure 
Statement.”   

The court may strike any irrelevant, false, or improper matter inserted in any pleading.  (Code 
Civ. Proc., §§ 435, 436.)  This includes allegations not essential to the claim or defense, not 
supported by an otherwise sufficient claim or defense, and a demand for judgment “requesting 
relief not supported by the allegations of the complaint or cross-complaint.” 

Prejudgment Interest 

Defendants argue that plaintiffs are not entitled to prejudgment interest as a matter of law 
because the amount of Plaintiffs’ damages are not readily ascertainable. 

CCP § 3288 provides, “In an action for the breach of an obligation not arising from contract, and 
in every case of oppression, fraud, or malice, interest may be given, in the discretion of the jury.”  
Striking the plaintiffs’ contentions related to prejudgment interest at this stage would be improper 
since entitlement depends on the discretion of the jury as to whether plaintiffs’ claims can be 
proven.  The pleading of prejudgment interest is therefore not an “irrelevant, false or improper” 
matter which is appropriate to strike from the complaint. 

AVID and Paragraph 21 

Defendants further argue that Paragraph 21 and the attached “Agent’s Visual Disclosure 
Statement” must be stricken as irrelevant and/or improper matter. 

The AVID was allegedly a communication provided by Defendants to plaintiffs as part of the 
transaction at issue in this matter, and is therefore relevant.  The evidentiary weight of this 
document is not grounds for the Court to deny plaintiffs the ability to plead as they choose. 

The Amended Motion to Strike is DENIED.   

Defendants’ Request for Judicial Notice 

Citing Evidence Code §452(h), Moving Defendants have requested judicial notice of a form 
entitled “Statewide Buyer and Seller Advisory,” as well as a form entitled “Disclosure Regarding 
Real Estate Agency Relationship.”  Evidence Code § 452(h) addresses facts “capable of 
immediate and accurate determination by resort to sources of reasonably indisputable 
accuracy.”  This covers “facts which are widely accepted as established by experts and 
specialists in the natural, physical, and social sciences which can be verified by reference to 
treatises, encyclopedias, almanacs and the like.”  (Gould v. Maryland Sound Indus., Inc. (1995) 
31 Cal.App.4th 1137, 1145.)  Defendants claim the document is essential to understanding the 
complaint, but provide no analysis as to why the contents of the form are “facts not reasonably 
subject to dispute.”  The request for judicial notice of this (unauthenticated) form is actually a 
request that the Court take notice of the contents, and more specifically, the legal and 
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evidentiary effects on the Complaint’s allegations.  Such legal conclusions are not the proper 
subject of judicial notice. 

Notice of the existence of the document is GRANTED, but DENIED as to the contents.   

Plaintiffs’ Request for Judicial Notice 

Plaintiffs have requested judicial notice of the Grant Deed, which names plaintiff Garcia as a 
grantee in addition to Cervantes, pursuant to Evidence Code §452(h).  Recorded documents are 
presumed to be authentic.  Defendants object to judicial notice of the document, claiming they 
dispute authenticity, but have set forth no evidence to rebut the presumption. As the copy 
attached to the request is not a certified copy, the court declines to consider the document but 
this does not impact the ruling.  

Plaintiffs’ Request for Judicial Notice is DENIED.  

  
 

  16.  TIME:  9:01   CASE#: MSC19-00957 
CASE NAME: ALBERTO CERVANTES VS ROBERT BE 
HEARING ON DEMURRER TO COMPLAINT of CERVANTES FILED BY S.P.R.E. 
INC, MAYRA DAVALOS 
* TENTATIVE RULING: * 
 
For the following reasons, the Court OVERRULES the Demurrer. 

Background 

[see line 15] 

Analysis 

The Demurrer seeks dismissal of the 5th, 6th, 7th, and 8th causes of action against Moving 
Defendants on the basis that plaintiffs fail to state facts sufficient to state a cause of action 
against those defendants. Defendants argue that plaintiffs are estopped from asserting claims 
inconsistent with language in the purchase documents (see Demurrer, 12:9-14:23).  These 
arguments are not suited for the demurrer stage. 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but rejects 
contentions, deductions and conclusions of fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  The complaint must be “liberally construed, with a view to substantial justice between the 
parties.” (Code Civ. Proc. § 452.)   

(5) Negligent Misrepresentation 

The elements of negligent misrepresentation are “(1) the misrepresentation of a past or existing 
material fact, (2) without reasonable ground for believing it to be true, (3) with intent to induce 
another’s reliance on the fact misrepresented, (4) justifiable reliance on the misrepresentation, 
and (5) resulting damage.” (National Union Fire Ins. Co. of Pittsburgh, PA v. Cambridge 
Integrated Services Group, Inc. (2009) 171 Cal.App.4th 35, 50.) 

Defendants argue plaintiffs have not sufficiently alleged that Davalos had authority to speak for 
the corporation and therefore the cause of action fails as to the broker defendant (see Demurrer 
at 16:12-18.)  In Paragraph 11 of the Complaint, plaintiffs allege, albeit very generally, that each 
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defendant was the agent / representative of each other defendant, and was acting within the 
course and scope of that agency.   

Defendants argue that Davalos’ alleged statements are non-actionable statements of opinion as 
opposed to the positive assertions of fact required to constitute negligent misrepresentation (see 
Demurrer at 16:3-11.)  Whether the statements, or lack thereof (nondisclosure), rise to the level 
of negligent misrepresentation or fraud is a matter of fact not appropriate for determination at 
this stage in the proceeding. 

Plaintiffs have alleged facts sufficient to state a cause of action for negligent misrepresentation.  
Accordingly, the demurrer is overruled. 

(6) Negligence of Real Estate Professional     

The elements of a cause of action for professional negligence are failure to use the skill and 
care that a reasonably careful professional operating in the field would have used in similar 
circumstances, which failure proximately causes damage to plaintiff. (See, e.g., Carlton v. Quint 
(2000) 77 Cal.App.4th 690, 698–699; see also CACI No. 600.) 

Defendants’ primary argument with respect to plaintiffs’ professional negligence claim is that 
Defendants had no duty to disclose property line information because it was disclaimed by the 
purchase contract form documents.  Specifically, the Statewide Buyer and Seller Advisory 
(Attached to Defendants’ Request for Judicial Notice), the Purchase Agreement (Complaint 
Exhibit A), and Seller’s Transfer Disclosure Statement (Complaint Exhibit C) put plaintiffs on 
notice that property boundaries are not within the expertise of the real estate agent.  (See 
Demurrer, 12:9-14:23; Reply, 2:5-20). 

Plaintiffs cite California Civil Code § 2079.16, which states, in relevant part: “A real estate agent 
that is acting as the agent of both the Seller and the Buyer in a transaction has a fiduciary duty 
of utmost care, integrity, honesty, and loyalty in the dealings with either Seller or the Buyer.”  
That section also discusses additional duties to the buyer, including a duty to disclose all facts 
known to the agent materially affecting the value or desirability of the property that are not 
known to, or within the diligent attention and observation of, the parties.   

The fiduciary duties include an obligation to make an investigation of material facts that affect 
the principal’s decision [citing Field v. Century 21 Klowden-Forness Realty (1988) 63 Cal. App. 
4th 18, 25-27]. 

Defendants have cited disclaimers in the contract documents, but nothing that would eliminate 
the existence of a duty to disclose known factual information about the property.  Plaintiffs have 
pled that defendants knew or should have known about the property line.  Because the Court 
must assume plaintiffs’ allegations are true, and discovery will reveal what the agent did or did 
not know, the plaintiffs should be permitted to proceed on this cause of action. 

Defendants also cite Civil Code section 2079.5, which is part of the statutory scheme intended 
to limit the duties of sellers’ real estate agents to non-client buyers.  “The fiduciary duty owed by 
brokers to their own clients is substantially more extensive than the nonfiduciary duty codified in 
section 2079.”  (Field v. Century 21 Klowden-Forness Realty (1988) 63 Cal. App. 4th 18, 25-27.) 

Plaintiffs have alleged facts sufficient to state a cause of action for negligence of real estate 
professional.  Accordingly, the demurrer is overruled. 
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(7) Breach of Fiduciary Duty Cause of Action 

“The elements of a cause of action for breach of fiduciary duty are the existence of a fiduciary 
relationship, its breach, and damage proximately caused by that breach.”  (Thomson v. Canyon 
(2011) 198 Cal.App.4th 594, 604 [citing City of Atascadero v. Merrill Lynch, Pierce, Fenner & 
Smith, Inc. (1998) 68 Cal.App.4th 445, 483].)  

Defendants argue that plaintiffs have not sufficiently alleged the existence of a “duty.”  As 
discussed above, a fiduciary duty exists. 

Plaintiffs have alleged facts sufficient to state a cause of action for breach of fiduciary duty.  
Accordingly, the demurrer is overruled. 

(8) Fraud 

The elements of fraud are (1) the defendant made a false representation as to a past or existing 
material fact; (2) the defendant knew the representation was false at the time it was made, (3) in 
making the representation, the defendant intended to deceive the plaintiff; (4) the plaintiff 
justifiably relied on the representation; and (5) the plaintiff suffered resulting damages.”  (Lueras 
v. BAC Home Loans Servicing, LP (2013) 221 Cal.App.4th 49,78 (citation omitted).) 

Defendants argue plaintiffs have not sufficiently alleged that Davalos had authority to speak for 
the corporation (see Demurrer at 17:18-19).  As noted above, in Paragraph 11 of the Complaint, 
plaintiffs allege agency. 

Defendants also argue that Davalos’ alleged statements are non-actionable statements of 
opinion as opposed to the positive assertions of fact required to constitute fraud (see Demurrer 
at 17:20-27.)  As noted above, whether the statements, or lack thereof (nondisclosure), rise to 
the level of negligent misrepresentation or fraud is a matter of fact not appropriate for 
determination at this stage in the proceeding. 

Plaintiffs have alleged facts sufficient to allege a cause of action for fraud.  Accordingly, the 
demurrer is overruled. 

Garcia’s Interest 

A demurrer may be taken where there is a defect or misjoinder of parties. (Code Civ. Proc., § 
430.10 (d).) 

Without citing the particular statutory grounds for their argument, Defendants argue that “[t]he 
Complaint does not identify what connection Garcia has to the Subject Property.”   

Defendants note that Garcia is not a party to the purchase agreement or certain related 
documents, was not represented by Defendants, and therefore cannot assert claims for fraud or 
professional negligence against Defendants.  (See Demurrer at 18:6-25.)  Notably, plaintiffs’ 
allegation, which must be accepted at this stage in the litigation, is that both Cervantes and 
Garcia were represented by the Defendants.  (Complaint, 4:17.)  Plaintiffs have also submitted 
the Grant Deed, which demonstrates that Garcia is a co-owner of the property.   

Plaintiffs have alleged facts sufficient to demonstrate that Garcia has standing to sue.  
Accordingly, the demurrer is overruled. 
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The Demurrer is OVERRULED in its entirety.  S.P.R.E. Inc. and MAYRA DAVALOS are to file 
their answers by October 28, 2019.   

Requests for Judicial Notice 

[See also Line 15] 

Defendants’ Request for Judicial Notice in Support of Reply  

Citing Evidence Code §452(h), Defendants have requested judicial notice of a form entitled 
“Disclosure Regarding Real Estate Agency Relationship.”  Evidence Code § 452(h) addresses 
facts “capable of immediate and accurate determination by resort to sources of reasonably 
indisputable accuracy.”  This covers “facts which are widely accepted as established by experts 
and specialists in the natural, physical, and social sciences which can be verified by reference to 
treatises, encyclopedias, almanacs and the like.”  (Gould v. Maryland Sound Indus., Inc. (1995) 
31 Cal.App.4th 1137, 1145.)  Defendants claim the document is essential to understanding the 
complaint, but provide no analysis as to why the contents of the form are “facts not reasonably 
subject to dispute.”  The request for judicial notice of this (unauthenticated) form is actually a 
request that the Court take notice of the contents, and more specifically, the legal and 
evidentiary effects on the Complaint’s allegations.  Such legal conclusions are not the proper 
subject of judicial notice.   

Notice of the existence of the document is GRANTED, but DENIED as to its contents.   

 

 

 17.  TIME:  9:02   CASE#: MSC19-00605 
CASE NAME: IBRAHIM VS PASTIME FOODS 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER ( FILED 
06-26-19 BY MOHAMED A IBRAHIM) 
* TENTATIVE RULING: * 
 
 Plaintiff Mohamed A. Ibrahim, as Trustee of the Mohamed A. Ibrahim 2015 Trust (“Plaintiff” or 
“Ibrahim”) filed a complaint for breach of contract against Defendant Pastime Foods, LLC, an 
Arizona limited liability company (“Defendant” or “Pastime Foods”).  
Plaintiff seeks an order for a writ of attachment against Defendant in the amount of $345,303.40, 
but does not identify any specific bank accounts or real property. 

This motion was previously on for hearing on October 9, 2019. The Court agreed to accept letter 
briefs on the issue of whether the Court has the authority to attach assets outside of California. 

For the following reasons, the application is denied. 

Factual Background 

Defendant executed a Note Payable in Plaintiff’s favor in the amount of $300,000. Complaint at 
¶ 16. The Note provided for an interest and principal payment schedule and required late 
charges for each installment that remained unpaid more than 15 days after the due date. Id. at 
¶¶ 18,19. Plaintiff alleges that Defendant has failed to make any payments on the Note. Id. at 
¶ 24. 
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Analysis 

The procedures and grounds for obtaining orders permitting prejudgment writs of attachment 
are governed by California Code of Civil Procedure §§ 481.010-493.050. 

Under California law, a court may issue an attachment “only in an action on a claim or claims for 
money, each of which is based upon a contract, express or implied, where the total amount of 
the claim or claims is a fixed or readily ascertainable amount not less than five hundred dollars 
($500) . . . .” Cal. Civ. Proc. Code § 483.010. In issuing a writ of attachment, the court must 
make the following findings: 

(1) The claim upon which the attachment is based is one upon which an 
attachment may be issued. 

(2) The plaintiff has established the probable validity of the claim upon which the 
attachment is based. 

(3) The attachment is not sought for purposes other than the recovery on the 
claim upon which the attachment is based. 

(4) The amount to be secured by the attachment is greater than zero. 

Id. § 484.090(a). 

“If a writ of attachment is issued, the court may also issue an order directing the defendant to 
transfer to the levying officer either or both of the following: [¶] (1) Possession of the property to 
be attached if the property is sought to be attached by taking it into custody. [¶] (2) Possession 
of documentary evidence of title to property of or a debt owed to the defendant that is sought to 
be attached. An order pursuant to this paragraph may be served when the property or debt is 
levied upon or thereafter.” Id. § 482.080(a). “The Attachment Law statutes are subject to strict 
construction, and where a court is required to exercise its jurisdiction in a particular manner or 
subject to certain limitations, an act beyond those limits is in excess of its jurisdiction and void.” 
Epstein v. Abrams (1997) 57 Cal.App.4th 1159, 1168. 

Under California law, when property under a writ of attachment is levied upon, an attachment 
lien on the property is created. Cal. Code Civ. Proc. § 488.500. “‘Levying officer’ means the 
sheriff or marshal who is directed to execute a writ or order . . . .” Id. §§ 481.140. “A writ of 
attachment shall be directed to a levying officer in the county in which the property of the 
defendant described in the writ may be located and to any registered process server.” Cal. Civ. 
Code § 488.020(a). As such, a California court’s jurisdiction to compel a levying officer to levy a 
writ of attachment is generally limited to property located within California. Pac. Decision 
Sciences Corp. v. Superior Court (2004) 121 Cal. App. 4th 1100, 1107 (“[A] California court 
lacks jurisdiction to command a sheriff, marshal, or constable in Florida or New Jersey to levy a 
California writ of attachment on a New Jersey company or a Florida bank.”). 

Plaintiff seeks to distinguish Pacific Decision Sciences on the grounds that it addressed “a 
turnover order issued, not an application for a prejudgment right to attach order.” Supp. Brief at 
4:1. However, the Court notes that Pacific Decision Sciences was still decided under the 
Attachment Law, Code Civ. Proc. § 481.010 et. seq. The court specifically held that “without a 
writ of attachment being issued to a levying officer who can levy the writ, the court lacks 
authority under section 482.080 to issue a turnover order in aid of the writ.” Pac. Decision 
Sciences Corp., supra, 121 Cal.App.4th at 1108. 
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“The type of property sought to be attached determines its location.” Pac. Decision Sciences, 
121 Cal. App. 4th at 1107. In this case, the property at issue is intangible, as it consists of the 
monies that Defendant allegedly owes to Plaintiff. In that instance, the location of the debtor or 
obligor, i.e., Pastime Foods, “is considered the location of the intangible property [P]laintiff seeks 
to reach.” Id. Since Pastime Foods is located in Maricopa County, Arizona, the attachment order 
must be directed to the Sheriff or Marshal in that county. Id. However, the Court lacks authority 
to attach property located in another state. Id. at 1108 (“But, of course, a California court lacks 
jurisdiction to command a sheriff, marshal, or constable in Florida or New Jersey to levy a 
California writ of attachment on a New Jersey company or a Florida bank.”)  

Counsel for Plaintiff argued at the hearing that because Wells Fargo has corporate 
headquarters in California, the Court should be able to reach its deposit account. This argument 
would appear to be moot in light of Tim Riedel’s declaration that while “[a]t the time Plaintiff 
loaned funds to Pastime in 2017, Pastime had a Wells Fargo Business Choice Checking 
account. However, Pastime closed this account in early 2018.” Riedel Decl. at ¶ 2. This 
argument is also inconsistent with the reasoning from Pac. Decision Sciences Corp., supra, 121 
Cal.App.4th at 1108 that the obligor or debtor’s location is considered the location of the 
intangible property plaintiff seeks to reach. Pac. Decision Sciences Corp., supra, 121 
Cal.App.4th at 1108. Here that location is indisputably Maricopa County, Arizona. 

The application is denied. 

 

 

 


